IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

SAFECO | NSURANCE CO. ,
Pl aintiff,
V. NO. 3:94CV156-S-D

JONATHON JESS CHAPPELL AND
ANDREW J. SUTHERLAND, |1 |

Def endant s.

OPI NI ON

This cause of action cones before the court upon plaintiff's
nmotion for judgnment on the pleadings and notion to strike
def endant's supporting affidavits, as well as defendant's notionto
strike plaintiff's affidavits. The general issue presentedinthis
Decl aratory Judgnment action is whether a honmeowner's insurance
policy sold by the plaintiff, Safeco Insurance Conpany, provides
coverage for injuries allegedly resulting from the insured
defendant's intentional acts commtted during a drunken street
brawl . Because nmatters outside the pleadings were "presented to
and not excluded by the court,” Fed. R Cv. P. 12(b), the notion
is "treated as one for summary judgnent and di sposed of as provi ded
in Rule 56...." |d.

Def endant Chappel asserts, inter alia, that the insurance

policy's express provisions are irrelevant to this action because
Safeco i s estopped fromcontesting coverage. Therefore, he argues
that Safeco nust defend and possibly indemify him in the

underlying tort action brought by Sutherland. Case |law sets forth



numer ous circunstances in which an insurer nmay be estopped from

denyi ng coverage to its insured. See Arkwi ght-Boston Mrs. Mitual

Ins. Co. v. Aries Marine Corp., 932 F.2d 442, 445 (5th G r. 1991)

(presenting the paradigm estoppel situation); Canpbel | Pi ping

Contractors v. Hess Pipeline Co., 342 So.2d 766, 770-71 (Al a. 1977)

(explaining Al abama's rationale for requiring insurer to nake
reservation of rights).! To avoid such a situation, an insurer
must reserve its right to contest coverage by advising the insured
that although the conpany is presently undertaking the insured' s
defense, the conpany may |later interpose a policy exclusion and

deny coverage. 1d. See Hone Ins. Co. v. Rice, 585 So.2d 859, 861

(Ala. 1991). The insured is thereby on notice that his interests
may be best protected by obtaining independent counsel. Al abama
follows this general rule regardl ess of whether coverage actually

exi sts under the policy. See Burnham Shoes, Inc. v. Wst Anerican

| nsurance Co., 504 So.2d 238, 241 (Ala. 1987).

Safeco asserts that it tinely reserved its right to contest
coverage through a letter to Chappel dated Septenber 8, 1993,
shortly after the initial tort suit was filed. However, Chappel's
suppl enental affidavit stated that he had never received this
letter, and therefore, Safeco was estopped from denying him a
defense and indemification in the action. Al t hough Chappel's

denial of the receipt of the letter was originally submtted in an

!Bot h Al abama and M ssi ssi ppi case | aw dictates that Al abama
| aw governs the construction and application of the insurance
policy in this action. See Maryland Casualty Co. v. Integrity
Ins. Co., 693 F.2d 506, 508 (5th Cr. 1982); Anerican Econony
Ins. Co. v. Thonpson, 643 So.2d 1350, 1354 (Ala. 1994).
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inadm ssible form the court has accepted the supplenental
affidavit in the interest of justice. Safeco's notion to strike
the original affidavit is therefore denied because the issue of
hearsay i s now noot.

In regard to Safeco's notion for sunmary judgnment, the court
finds that Chappel's affidavit presents a genui ne i ssue of materi al
fact as to whether Safeco tinely reserved its right to contest
coverage. Although Al abanma presunes a letter was received if it
was properly addressed and post age was prepaid, this presunptionis

rebuttabl e and not conclusive. Republic Steel Corp. v. Glbert, 83

So.2d 370, 372-73 (Al a.App. 1993). Thus, an adm ssible affidavit
stating that a letter was not received creates a question for the
trier of fact. 1d. For this reason, the court nust deny Safeco's
notion for summary judgnent.

Simlarly, the denial of summary judgnent renders the
i nadequat e aut hentication of Sheila Erwin's affidavit irrel evant.
The notion to dismss pertaining to this affidavit is therefore
deni ed.

An Order in accordance with this opinion shall be issued.

This the day of Novenber, 1995.

CH EF JUDGE



